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REVISED NMAR FORMS
RELEASED JULY 2019 

RESIDENTIAL PURCHASE AGREEMENT – 2104
Cover Page I – Broker Duties –Divided into Sections A and B
Cover Page II – Additional Broker Disclosures
u Page reorganized: Buyer’s Broker’s Disclosures at top; Seller’s 

Broker’s Disclosures at bottom
u “Additional Disclosures” -

uBox for “Other Written Agreements” has been added; 
uUnder the Licensed TC Section, line added to ID TCs, so 

Form 2100 IS NOT NEEDED*
u Cover Page III - Broker/Brokerage Information 

u Page was located after the PA; moved to the front
u Additional space added for the ID of two brokers under both



2104 – COVER PAGE II



RESIDENTIAL 
PA
FORM 2104

Ø Para. 4 – Earnest Money – Added:                  
“If he lender prohibits the credit of               
any portion of the Earnest Money towards the 
Purchase Price, down payment and/or 
closing costs, the Earnest Money or 
applicable portion thereof shall be refunded 
to Buyer after closing.”.  

Ø Para. 6 - Financed or Cash Purchase
Subparagraph A(ii) (Loans)  AND 
Subparagraph C  (Cash Purchase) Changed: 
Failure of Buyer to provide Pre-Qual Letter and 
proof of funds in a timely matter is considered 
a default of the PA. Default allows the seller to 
CHOOSE whether he/she wishes to terminate 
the contract.

Ø Para. 8(B) Appraisal “Order Date” was added 
for LOAN (Buyer’s responsibility) 



RESIDENTIAL PA
FORM 2104

u Para. 14 – Cost-to-be-Paid Grid (previously Para. 11).  
uAsterisks have been added after “Loan Related Costs and 

Fees” and after “HOA/COA” (in the Misc. Section of the Grid);
uAsterisks are explained below the Grid. The first asterisk 

explanation is not new (Buyer to pay for other loan-related 
costs).  The second asterisk explanation is new and addresses 
who pays for HOA/COA costs other than the Disclosure and 
Resale Certificate

u This is a catch-all for the various documents (and names of 
documents) that a lender or title company may require to 
make the loan/insure the property. 



RESIDENTIAL PA - 2104 
PARA. 19 (LBP)



RESIDENTIAL PA
FORM 2104

Para. 18 (Survey/ILR )and Para. 21 (F)(i) 
(Inspections) - Delivery Deadlines I

• Clarifies that Delivery Deadlines 
ONLY apply if Seller is obligated to 
deliver the survey/ILR or inspection to 
the Buyer.  

• If Buyer is ordering survey/ILR or 
inspection the Delivery Deadline 
does NOT apply to the date the 
surveyor or inspectors are expected 
to deliver the survey/ILR or inspection 
to the Buyer; 

Para. 21(I) – Resolution –
• Clarifies that if in Seller’s Response, Seller 

does not agree to cure all of Buyer’s 
objections as requested, Buyer may 
either terminate the PA or continue to 
negotiate with Seller.  

• Note: PA currently (and continues) to 
state that if Buyer makes objections, 
Buyer may NOT withdraw his/her 
objections and terminate the PA before 
Seller has had an opportunity to 
respond.  



RESIDENTIAL PA - FORM 2104 
Para, 31 – DEFINITIONS

Subparagraph J – Fixtures
u If item/unit has multiple components, some of which are 

fixtures and others of which are personal property. item, as a 
whole is a “Fixture”. Examples: 

u Security system has multiple components, one of which is the 
doorbell/camera which is affixed to the real property with screws;  the 
other component(s) of the system is a monitoring and/or Wi-Fi device that 
sits on a table.  The doorbell/camera is a fixture and the monitoring 
device is personal property, but the two components are intended to be 
used to together, therefore, considered a “Fixture”; 

u Murphy bed, where the frame is attached/secured to the real property.  
The mattress on the murphy bed is personal property; however, in order to 
use the murphy bed as it was intended to be used, one must have a 
mattress, so the mattress becomes a “Fixture” as well.  



RESIDENTIAL 
PA

FORM 2104

Para. 35 – Earnest Money Dispute 

• Sentence was added regarding Interpleader actions
• Previously removed because generally, title 

companies are not filing Interpleader Actions; 
however….

Para. 47 – Acceptance, Entire 
Agreement & Amendments in Writing

• Clarifies that a contract is not accepted UNTIL fully 
executed by the Seller and delivered to the Buyer 
(implicit in this is the fact that if a counteroffer is 
involved, a contract is not fully executed until the final 
counter offer is fully executed and delivered to the 
other side). 

• Added to emphasize that acceptance can NOT be 
assumed; that performance under the Purchase 
Agreement without a signed and delivered Purchased 
Agreement does not create a legally binding 
contract



Buyer’s Sale 
Contingency

Form 2503

u 2503 - Buyer's Contingency:
uAdded to Para. 2(A). MARKETING 

CONTINUES. Buyer may notify Seller 
by (check all that apply) □ Email 
□Text □ Hand-Delivery □ Other 
____________________ that Buyer has 
entered into a contract for the sale 
of Buyer’s Property.

u Let’s take a moment to walk through 
this SUPER-FUN form.  



Buyer’s Sale Contingency
Form 2503 –



Buyer’s Sale Contingency
Form 2503



Buyer’s Sale Contingency
Form 2503





Buyer’s Sale Contingency
Form 2503



Buyer’s Sale Contingency
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Buyer’s Sale Contingency
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Buyer’s Sale Contingency
Form 2503



Buyer’s Sale 
Contingency
Form 2503



Buyer’s Sale Contingency
Form 2503



Buyer’s Sale 
Contingency

Form 2503



ORW
Form -5109

Section 4(C)
Price 

Reduction or 
Seller

Concession

u “Other” Removed from 4(C)
u To be used when Seller is proposing price 

reduction/seller concession 
u If Seller wishes to propose something other 

than price reduction/seller concession, Seller 
should do so in Section 4(B)

u If Seller is using Section 4(C), Seller should 
mark Section 4(C)(i) and/or (ii) and place 
proposed price reduction/seller concession 
on Amendment – 2101 & send back to Buyer 

u If price reduction or amount of Seller 
concession on Seller’s Amendment is not 
acceptable to Buyer, then Buyer should 
create his/her own Amendment

u Process should continue until parties have 
one Amendment on which both can agree.   



HOA 
FORMS

Took effect July 1, 2019. 

Applies to HOAs – NOT to COAs

10 Cents A Copy For Documents in Section 1 
And No more than $300 For the DC.

HOA May Only Charge A Fee For DC At 
Closing And ONLY IF Transaction Closes.  

Answers To Questions B And C Of DC are Only 
Valid For 60 Days. ($$ Owed by Seller)  

HOA must provide updated info w/i 3 business 
days and may charge no more than $50.00



FORM 1725 AUCTIONEER AGREEMENT 
u Form 1725 - NEW Auctioneer 

Agreement:  Exception to the 
NM Real Estate Brokers Act that 
allows a Qualifying Broker to 
hire an unlicensed auctioneer 
(someone who does not hold a 
NM Broker’s License) to auction 
real property.  QB must enter 
into a transaction-specific 
written agreement with the 
auctioneer that meets the 
criteria set forth in this new 
form.  



FORM 5106
REVOCATION 

OF OFFER/
COUNTEROFFER   

uNEW Notice of Revocation of 
Offer/Counteroffer: Form 
signed by Buyer or Seller 
revoking the Offer of 
Counter Offer.  

uLet’s talk about issues with 
this…….NMAR Voice Article



Form 6107 - NEW Vendor Certification 
for Brokers/Property Managers

u NMREC Rules require Brokers who hire vendors to perform maintenance 
or repairs on properties to ONLY hire vendors that are properly licensed, 
insured and bonded, as required by New Mexico law. 

u Does NOT mean that all vendors must be licensed, insured and/or 
bonded

u Form used predominately by PMs; but, regulation specifically states that 
the Rule applies to  ALL BROKERS (not just PMs), which means that if a 
Broker hires vendor in the context of a sale/purchase of a property, this 
Rule would apply 

u Does NOT apply if a Broker (or his/her TC or assistant) simply made a 
call to a vendor to schedule the repair provided that vendor was 
selected and compensated by the buyer or seller.  



Form 6107 
Vendor 
Certification 
for Brokers/
Property 
Managers



Form 6107 
Vendor 
Certification 
for Brokers/
Property 
Managers



Form 6107 
Vendor 
Certification 
for Brokers/
Property 
Managers



Form 6107 
Vendor 
Certification 
for Brokers/
Property 
Managers



Back-Up
Contract
FORM
1530



Back-Up Contract
FORM 1530



Back-Up Contract
FORM 1530



Back-Up Contract
FORM 1530



Back-Up Contract
FORM 1530



SELLER’S NOTIFICATION OF 
MULTIPLE OFFERS – REPLACES 
INVITATION TO OFFER

uFORM HAS CHANGED SINCE LEGAL 
UPDATE – WATCH FOR NEW VIDEO - TO 
BE RELEASED BY SEPTEMBER 11, 2019 



AMENDMENT AND ADDENDUM
HAVE BEEN COMBINED - FORM 5108



FORM   
1106LISTING
AGREEMENT
FORM 1106



ESTIMATED
PROPERTY
TAX LEVY

Ø WHY? Because of 3% cap.
Ø Produced before an offer is made
Ø Based on Original List Price
Ø Production of current tax bill, in addition to the 

Estimate??? NO – Why??
ü Estimated Tax Disclosure produced by Assessor 

must include current or prior year tax
ü Law does require additional bill reflecting current 

taxes 
ü Statute specifically states that "The legislature 

finds that property tax levied on a residential 
property for the current year can be a 
misleading guide to property tax levies in 
the years following the sale

ü Two separate tax documents may be confusing 
to buyer

.



ESTIMATED
PROPERTY
TAX LEVY

.

Ø Residential property" means property
consisting of 1 or more dwellings 
together with appurtenant structures AND

Ø Land underlying both the dwellings and 
the appurtenant structures and a quantity 
of land reasonably necessary for parking 
and other uses that facilitate the use of 
the dwellings and appurtenant structures

Ø ”Dwellings" includes both manufactured 
homes and other structures when used 
primarily for permanent human habitation, 
but the term does NOT include structures 
when used primarily for temporary or 
transient human habitation such as 
hotels, motels and similar structures



USE OF OCCUPANCY 
AGREEMENTS 
u Not intended for long-term occupancy/tenancy
u Longer-term occupancy, could create a traditional landlord-

tenant relationship 
u NMORRA excludes "occupancy under a contract of sale of a 

dwelling unit or the property of which it is part, if the occupant 
is the purchaser or a person who succeeds to his interest".

u Does not explicitly exclude seller occupancies, so, EASY for a 
seller-occupancy to fall under the NMORRA if the seller stayed 
"too long". What’s “too long”? Anything over a week????



USE OF OCCUPANCY 
AGREEMENTS 
u Harder to inadvertently create a traditional tenancy in a buyer-

occupancy situation (b/c of the explicit exclusion in Act), but if 
that buyer stayed long enough, it certainly could happen. 

u Because Occupancy Agreements do not address many landlord-
tenant issues, the use of the form is ill advised in longer-term 
situations. 

u Problems likely to develop in longer-term situations and if NMORRA 
does not apply and the form doesn't address situation, parties are 
almost guaranteed to end up in litigation over the issue(s). 

u Broker who recommended the use of one of those Occupancy 
Agreements in a long-term tenancy/occupancy type situation 
may be found to have acted negligently.



LET’S PLAY – HOT-LINE Q  & A 
ELEMENTS OF A BEDROOMS?

A. Floor area of not less then 70 square feet 
B. Not less than 7 ft in any horizontal direction
C. Ceiling height no less than 7 ft.
D. Adequate egress to exterior of home
E. Direct access to hallway, living

room or other common area
F.  No Security bars 
G. Must have a Closet
H. Must be used for sleeping
I.   Must be shown as bedroom on 

building plans 

u



MOBILE HOMES W/O LAND
* TRUE OF FALSE

1. You can only sell them if you have a 
have a real estate license. 

2. You can place it in MLS.
3. With a real estate license, you can sell as many you want.
4. You can use NMAR forms or write a contract for buyers/ 

sellers.
5.  You can run it through brokerage.
6.  If things go wrong, can call your E and O carrier.
7.  You can sell it and close it like any other home.



BROKER LIENS
On a sale, you can file a lien IF:
A. Only Commercial Property: if you have a listing agreement,      

property sells and seller doesn’t pay you
B. Commercial or Residential Property: if you have a listing 

agreement, property sells and seller doesn’t pay you
C. Commercial or Residential Property: if you have a Buyer-

Broker-Agreement, buyer buys  and buyer doesn’t pay 
D. Commercial or Residential Property: even with NO listing 

agreement, if seller verbally agrees to pay you, property 
sells and seller doesn’t pay you

E. None of the above 
F. All of the above



NON-DISCLOSURE STATUTE  
Seller, lessor/landlord of property, shall not be liable for failure to 
disclose: 

A. the site of a natural death;
B. the site of a homicide, suicide, assault, sexual assault or any other 

crime punishable as a felony; 
C. that a registered sex offender lives in the area;
D.  The site is owned or occupied by a person who was exposed to, 

infected with or suspected to be infected with the human 
immunodeficiency virus or diagnosed to be suffering from acquired 
immune deficiency syndrome or any other disease;

E. A, B and C
F. A, B and D
G. All of the above



NON-DISCLOSURE STATUTE 

u No cause of action shall arise against a 
seller, lessor or landlord of real property, or 
any agents involved in such a transaction 
for failure to disclose to any person 
property was or is suspected to have 
been the site of the incidents described in

u Failure to make a disclosure of any of the 
facts or suspicions shall NOT be deemed 
to be grounds for termination or rescission 
of any sale, lease, exchange or any 
transaction in which an interest in the real 
property has been or will be conveyed to 
another.

u



Seller’s Requirement To Disclose 
Material Defects
u No statute that dictates what a seller must disclose (other than the 

estimated property tax levy)
u Requirement to disclose comes from case law 
u Actionable fraud is found if a party to a transaction knows of 

material facts, has a duty to disclose, and remains silent. 
u Duty to disclose may arise if there is knowledge that the other party 

to a contemplated transaction is acting under a mistaken belief.
u Duty to disclose may also arise if one has superior knowledge that 

is not within the reach of the other party or could not have been 
discovered by the exercise of reasonable diligence. 

u NM Courts have long recognized the claim of fraudulent non-
disclosure in the context of real estate transactions. 



VARIABLE RATE COMMISSIONS
THE FOLLOWING ARE TRUE:

A. MEANS THE CO-OP BROKER COMMISSION  THE LISTING BROKER IS
OFFERING TO A CO-OP BROKER IN THE MLS MAY VARY DEPENDING ON 
VARIOUS FACTORS

B. MUST ALWAYS BE SPONTANEOUSLY DISCLOSED TO THE CO-OP BROKER
C. MUST ONLY BE DISCLOSED IF ASKED
D. AMOUNT OF THE DIFFERENTIAL MUST BE DISCLOSED IN THE MLS
E. AMOUNT OF THE DIFFERENTIAL MUST ONLY BE DISCLOSED IF ASKED 
F. MEANS THE LISTING BROKER MAY ADJUST THE COMMISSION HE/SHE

CHARGES THE SELLER UNDER CERTAIN CIRCUMSTANCES
G. CO-OP BROKER MUST DISCLOSE TO THEIR BUYER IF THERE IS A VRC



VARIABLE RATE COMMISSIONS
u Standard of Practice 3-4 
u REALTORS®, acting as listing brokers, have an affirmative obligation to 

disclose the existence of dual or variable rate commission arrangements (i.e., 
listings where one amount of commission is payable if the listing broker’s firm is 
the procuring cause of sale/lease and a different amount of commission is 
payable if the sale/lease results through the efforts of the seller/landlord or a 
cooperating broker). The listing broker shall, as soon as practical, disclose the 
existence of such arrangements to potential cooperating brokers and shall, in 
response to inquiries from cooperating brokers, disclose the differential that 
would result in a cooperative transaction or in a sale/lease that results 
through the efforts of the seller/landlord. If the cooperating broker is a 
buyer/tenant representative, the buyer/tenant representative must disclose 
such information to their client before the client makes an offer to purchase 
or lease. (Amended 1/02) 



Independent contractor status 
QB’S  and TEAMS

Agreement
Independent 
contractor  
agreement, 
but it’s not 
determinative 
– courts will 
look at reality 
of relationship. 

Own Materials
• Car
• Computer
• Phone
• Pay their 

own 
business 
expenses

No Mandatory 
Anything

• Desk Time
• Meetings
• Phone Time
• Dress Code



EPA LBP ENFORCEMENT
u Seller signed an Exclusive Listing Agreement with broker.  House was built around 1900. 
u Seller knew about presence of LBP hazards because he had home tested for lead in 

2009 after his son developed lead poisoning. Seller showed Broker copy of LBP report. 
u Prospective buyers offered to buy house. 
u Buyer made offer. As part of sales contract, broker  indicated that seller had NO 

knowledge of LBP and that there were no records indicating such potential hazards. 
u This contradicted Broker’s signed statement to an earlier prospective buyer, who had 

backed out of the deal after being notified about and reviewing the LBP records. 
u Second prospective buyers – lacking the legally required disclosure of the lead testing 

report and unaware of the known lead hazards – purchased the residence. 
u Buyer’s child was diagnosed with lead poisoning.
u Broker plead guilty to knowingly failing to provide a required lead paint hazard 

warning notice, a criminal misdemeanor and was fined $1,000 and ordered to pay 
$53,000 to the victim. 



FHA Condo Rule
u August 14, 2019, HUD released final rule on project approval for 

single-family condos insured by FHA. 
u Single Unit Approval (SUA) is Back! Following the Great Recession, 

HUD suspended the ability of FHA borrowers to obtain financing for 
a condominium purchase in a non-FHA approved property, what 
was often referred to as “spot loans.” Under new rule, FHA 
borrowers can obtain on non- FHA approved condo properties that 
meet the following requirements: 
uat least five units; 
ua limited concentration of FHA-insured units; 
uat least 50 percent owner-occupancy; and 
ua maximum of 35 percent commercial space. 



FHA Condo Rule
uRe-Certification Requirements 

uIncreased the certification period for FHA condo 
properties from 2 to 3 years, with an additional 6-month 
grace period after the certification end date to submit 
re- certification materials, thus, reducing costly and time-
consuming efforts condominium associations face to 
maintain FHA approval. 

uCondo associations will continue to be able to submit an 
updated re-certification package rather than the full 
certification package each time 



FHA Condo Rule
u Commercial Space 

u Increased the commercial space allowed in an FHA approved condo property 
from 25 to 35 percent 

u Will allow exceptions up to 49 percent.
u HUD has the discretion to issue mortgagee letters to change the allowable 

commercial space to be within 25 and 55 percent, if necessary 
u Owner-Occupancy Requirement 

u Current owner-occupancy requirement: 50 percent 
u For properties that are over 12 months old with less than 10 percent of their units in 

arrears, HUD may approve an owner-occupancy level as low as 35 percent. 
u This removes the previous onerous requirement that properties demonstrate 

reserves at 20 percent or higher to allow for reduced owner-occupancy 
u Under the final rule, HUD has the ability to establish a different owner-occupancy 

level by mortgagee letter between 30 and 75 percent, which allows for much 
more flexibility in responding to changing market needs. 



HUD SAYS-
PAYMENTS 

FROM 
HOME 

WARRANTY 
COMPANIES 

u Must be for services that are “actual, necessary 
and distinct from the primary services provided” by 
REALTOR®. 

u Cannot pay compensation to a REALTOR® for the 
“mere taking of an application.” 

u Even where the REALTOR®’s services are “actual, 
necessary and distinct”, HUD must be satisfied that 
the amount of the payment is “reasonably related” 
to the value of the services being

u CANNOT pay a REALTOR® on a per-transaction 
basis if the only services provided by that REALTOR® 
are marketing services directed to that REALTOR®’s 
own clients and customers. Regardless of the work 
involved, such activities constitute “referrals“ rather 
than marketing services.



HUD SAYS-
HOME 

WARRANTY 
COMPANY 
PAYMENTS

u Examples of services that a REALTOR® 
can provide for (and receive payment 
from) a Home Warranty company:
uconducting actual inspections of item

s to be covered by the warranty to 
identify pre-existing conditions;

u recording serial numbers of the items 
to be covered;

udocumenting the condition of the 
covered items by taking pictures; 

u reporting to the home warranty 
company regarding inspections.



HUD SAYS- HOME WARRANTY 
COMPANY PAYMENTS
u HUD has indicated that it would look more 

favorably at a contractual relationship 
between a REALTOR® and a home warranty 
company if:
uthe contract makes the REALTOR® the legal 

agent of the home warranty company such 
that the home warranty company assumes 
responsibility for REALTOR®’s representations; 

uthe REALTOR® discloses his/her 
compensation arrangement to his/her 
clients and makes clear to them that they 
can purchase home warranties from other 
companies (or not at all).



SOCIAL MEDIA ADVERTISING
AND THE FAIR HOUSING
u HUD and the JD’s interest in how the FHA applies to social media marketing suggests 

that private persons and groups, as well as state and federal regulators likely will start 
scrutinizing how housing advertisers use big data and targeted advertising to market, 
sell and rent housing. 

u To limit the likelihood your advertising on social media (for properties or services) will 
be considered discriminatory, consider these “Best Practices”:
u Create an advertising plan prior to marketing and confirm that your plan markets 

to a broad demographic; 
u Avoid using any available advertising filter based on a classes protected under 

the FFAH and the New Mexico Human Rights Act, which includes race, color, 
religion, national origin, sex, disability, familial status, sexual orientation, gender 
identity and spousal affiliation; 

u Consider engaging an experienced digital marketing firm that is familiar with 
advertising on social media platforms.



TOP 10 TIPS TO AVOID LAWSUITS
u Maintain good communications

u Keep your client informed of all significant developments in an offer, contract, or 
purchase, and responding promptly—within 24 hours—to clients' messages. In this 
e-mail age, there’s no excuse not to!

u Maintain good records
u After each telephone call,  immediately send an email confirming what was 

discussed on the call, the agreement reached and the plan going forward.
u Keep well organized records of all substantive communications with client - copies 

of letters and emails, dated notes of telephone calls; it’s PARAMOUNT in a lawsuit
u Avoid giving false expectations

u Do not try to protect your clients from bad news. If obstacles arise at any time in 
the course of a transaction, your client will rely on you to inform them promptly, to 
provide a complete explanation, and to give your honest assessment of the risks 
and benefits of the clients' options going forward. 

u Do not "oversell" and raise the expectations of your client. It is better to give a client 
reasonable and sage advice and to manage their expectations.



TOP 10 TIPS TO AVOID LAWSUITS
u Have the client make the hard decisions

u Clients rely on their brokers to provide a complete and accurate assessment of all 
risks and benefits of any transaction, but the CLIENT must decide how to proceed 
in light of your assessment. Do not allow a client to say, "It is up to you," because if 
your decision does not yield the desired results, the client may hold you responsible.

u Decisions such as whether to get a home inspection or list at a certain price are 
best made by the CLIENT. You can provide them an assessment of the risks and 
possible choices, but ultimately, the decision is up to the CLIENT. A client who is 
empowered to direct the deal (w/ your advice) is less likely to blame YOU if things 
do not well.

u Document your advice and the client's decisions
u Whatever decision a client makes, be certain there is a written record of the 

advice you provided the client to inform their decision. Should a client take a 
course you advise against, follow his or her instructions (whenever possible), but 
state in writing that you would recommend against that approach. 

u If you simply cannot follow the course of action requested from the client (for 
example, because it would be illegal, unethical or dishonest), advise the client 
immediately and explain why. If the client insists in that instance, you may need to 
withdraw as the client's agent.



TOP 10 TIPS TO AVOID LAWSUITS
u Avoid filing fee disputes against the client

u Pursuing mediation or litigation over a commission against a client can often 
lead to a client filing a lawsuit or ethical grievance against you. Even if your 
client has wronged you, and even if you are, indisputably, entitled to relief, 
take a moment to evaluate whether that relief would outweigh the cost of 
defending against the lawsuit or grievance that is likely to ensue.

u Do not consider only the financial cost, e.g., your deductible and insurance 
premium, but also the time you would have to invest in your defense and 
the risk to your reputation, whatever the result. In all but the most egregious 
circumstances, writing off a loss or walking away from a dispute is often the 
more cost-effective path.

u Avoid the extremely difficult client
Consider carefully whether to retain or stay with clients: who make 
unreasonable demands; who constantly question your analysis or advice; who 
refuse to communicate effectively; and/ or who have fired or speak badly of 
your peers. Remember, a client prone to angry or irrational behavior may, 
eventually, direct his or her ire at you, regardless how careful you have been to 
provide the utmost service.



TOP 10 TIPS TO AVOID LAWSUITS
u Avoid the unethical, discriminatory and/or fraudulent client

u Worse than a difficult client is a client who asks that you engage in 
unethical, discriminatory or fraudulent conduct. 

u This can expose you to civil actions & grievance proceedings, AND  fraud by 
your client with your knowledge can expose you to criminal actions as well. 

u If a client insists you take some unethical, discriminatory or dishonest action, 
even after you counsel against it, terminate that relationship immediately.

u Do NOT favor your interests over your client's Interests, or one 
client's interests over another
u Always be mindful of, and avoid actual or potential conflicts of interest. 

There is no quicker way to embroil yourself in a lawsuit or grievance 
u The appearance of a conflict of interest is enough to instigate an adverse 

action. Immediately notify your client  in the event of a conflict arises



TOP 10 TIPS TO AVOID LAWSUITS
u Be proactive in addressing client complaints

uEven the best of relationships can quickly turn sour if the client 
perceives that you are not responsive to concerns they voice to you.

u It may not be enough to simply acknowledge a complaint. You most 
likely need to respond with information pertaining to the client's 
concerns and a plan to address them.

u Whether or not you believe you are at fault, take responsibility for 
remedying the situation, including presenting the client with options 
and your proposals for how to avoid the issue going forward.

u Don't forget liability insurance
uAlthough having an insurance policy will not keep you out of a 

lawsuit, it can certainly give you comfort and some protection from 
personal liability. NOTIFY EARLY!!!

uAnd don’t forget about tail coverage!



CASE LAW 



Vihstadt  vs.
NM Real Estate Commission- 1988
u Key Realty, Inc, bought property from First National Bank of Lea County; Key 

Realty obtained a note and mortgage from another lender
u Key Realty sold property to Vihstadt (a broker) on a wrap-around REC 
u Vihstadt engaged Smith which was in the business of brokering RECs, to find a 

buyer for the REC. Vihstadt identified himself as a real estate broker, 
u Smith found buyer for REC, Ronald Rodeman and was paid a commission of 

$600 for the sale.  
u After making several payments to Rodeman, Vihstadt defaulted on the REC  

and on the underlying mortgage. Underlying mortgage holder foreclosed and 
Rodeman lost his investment.

u Rodeman filed a complaint with the REC against Vihstadt alleging that the 
Vihstadts owed him money under the REC, had repeatedly submitted late 
payments, had defaulted on the underlying mortgage, etc.

u The REC held a hearing and revoked Vihstadt’s license for "bad faith, 
untrustworthiness, impropriety and dishonesty."



Vihstadt vs.
NM Real Estate Commission - 1988
u Vihstadt appealed Commission’s Decision. District Ct. affirmed 

Commission’s Decision. Vihstadt appealed again.
u The sole issue on appeal: whether the Commission lacked 

jurisdiction to revoke Vihstadt's license.
u Vihstadt said Commission lacked jurisdiction because he was not 

acting in the capacity of a broker during the event giving rise to the 
complaint -- the sale of the REC to Rodeman

u Commission is authorized to revoke a broker's license if he is found 
guilty of any of the acts set forth in Section 61-29-12.

u BUT, for Commission to have jurisdiction, broker must engage in 
enumerated activities while acting as a broker!

https://clicktime.symantec.com/3D2fokAteyuLxeUDNawHAtK7Vc?u=http%3A%2F%2Fdesktop.nmonesource.com%2FNXT%2Fgateway.dll%3Ff%3Djumplink%24jumplink_x%3DAdvanced%24jumplink_vpc%3Dfirst%24jumplink_xsl%3Dquerylink.xsl%24jumplink_sel%3Dtitle%3Bpath%3Bcontent-type%3Bhome-title%3Bitem-bookmark%24jumplink_d%3D%24jumplink_q%3D%5Bfield%2520folio-destination-name%3A%252761-29-12%2527%5D%24jumplink_md%3Dtarget-id%3D0-0-0-0


Vihstadt vs.
NM Real Estate Commission - 1988
u Real Estate Broker is a person, business association or corporation, 

who for a salary, fee, commission or valuable consideration lists, 
sells or offers for sale, buys or offers to buy, or negotiates the 
purchase or sale or exchange of real estate * * * as a whole or 
partial vocation. (Emphasis added.)

u A "broker" is generally defined as "an agent who, for a commission * 
* * bargains * * * in behalf of his principal as an intermediary 
between the latter and third persons in transacting business relative 
to * * * the sale or purchase of any form of property, real or 
personal * * *."



Vihstadt vs.
NM Real Estate Commission
u Undisputed facts show that Smith acted as an intermediary 

between Key Realty and Rodeman 
u Smith agreed to sell Key Realty's interest in the REC for which she 

received a commission of $600. 
u Smith was the only person with whom Rodeman dealt with when he 

purchased the REC . Rodeman never met or spoke to Vihstadt until 
the Vihstadts defaulted 

u Vihstadt did not engage in any activities of selling, or offering to sell, 
or negotiating the purchase or sale or exchange of real estate or a 
real estate contract; he was not employed as a "broker"; Smith was 
the "broker" as is generally defined above.

u SIDE NOTE: Smith was not engaged in the business of a real estate 
broker, who sells or negotiates the purchase or sale of real estate. 
Smith was acting as a note broker, a seller of commercial paper. 

u



Vihstadt vs.
NM Real Estate Commission - 1988
uBecause Vihstadt was not 
acting as a real estate broker 
during the sale of the real 
estate contract, we conclude 
that the Commission lacked 
jurisdiction.



Vihstadt vs.
NM Real Estate Commission - 1988
u REC: Has jurisdiction over Vihstadt because he was acting as a 

"broker" during the sale of the property from Key Realty to Vihstadts.
u CT: NO!!! Vihstadt was not acting in the capacity of a real estate 

broker during the Key Realty/Vihstadts transaction.  There was no 
real estate broker was involved in this sale. There was absolutely no 
real estate broker intermediary between Key Realty, as the seller, 
and the Vihstadts, as the buyers.

u REC: relies on Poorbaugh v. New Mexico Real Estate Comm'n, for 
the proposition that it has jurisdiction over a real estate broker who 
is buying or selling property for himself. 

u CT: Poorbaugh is not helpful. In Poorbaugh, we held that the 
Commission had jurisdiction over a real estate broker who was 
buying and selling real estate for himself because he held himself 
out as a broker to a buyer and seller.



Fred W. Poorbaugh vs.
New Mexico Real Estate COMMISSION
uPoorbaugh argued that since he bought and sold the land 

for himself, he was not acting as a "broker." 
uREC claimed that because he represented to the buyer 

and seller that he was a broker, he was in fact a "broker" 
within the meaning of § 67-24-20 and therefore it had 
jurisdiction

u Section 67-24-29 provides that the Commission can revoke 
a broker's license if, while engaged in any activity as a 
broker, he is guilty of any of the acts enumerated



Fred W. Poorbaugh vs.
New Mexico Real Estate Commission
u Section 67-24-29provides that the Commission can revoke a 

broker's license if, while engaged in any activity as a broker, he is 
guilty of any of the acts enumerated in the section. 

u We hold that under the NM statute if Poorbaugh represented to 
either the buyer or seller that he was acting as a broker, the 
Commission has jurisdiction. 

u Whether Poorbaugh made such a representation is a factual 
determination to be made by the trier of fact. 

u A licensed broker has the burden of showing that there is no 
possibility of misunderstanding or confusion as to his status when he 
purports to act for himself.



16.61.32.8. Advertisements 
u A broker advertising to, sell, or exchange real property which the 

broker owns or partially owns shall indicate within such advertising, 
including signs, that the broker owns the real property. 

u Disclosure of such ownership must also be made in the listing 
contract, purchase agreement, or exchange agreement. 

u If an owner-broker engages a third party broker to list the owner-
broker’s property, the third party broker is not required to make an 
owner-broker disclosure in advertising and signs, but such disclosure 
is required in the listing contract, purchase agreement or exchange 
agreement. 

u A broker advertising to rent or lease real property which the broker 
owns or partially owns is not required to disclose such ownership in 
advertising and signs, but is required to make such disclosure in 
rental or lease agreements. 



COLORADO CASE
u CO broker entered into contracts with 3 clients that unbundled services he would 

provide in exchange for a flat fee. In one instance, the Broker agreed to only input the 
listing into a MLS.  In the other two listings, he agreed to provide a yard sign, a lock 
box, centralized showing services, and listing the properties in the MLS. The Broker was 
acting as a transaction broker.

u An anonymous complaint was filed with the CO REC alleging that the Broker failed to 
provide statutorily mandated services. 

u REC found that duties listed in state’s transaction brokerage statute are mandatory 
and cannot be limited via contract. Broker challenged the Commission’s discipline.

u CO COURT OF APPEALS affirmed Commission’s discipline. Broker argued that statute 
allowed him contract out of the duties contained in the transaction brokerage statute 
and that the Commission’s discipline against him violated federal antitrust laws.

u Court found statutory duties contained in law were mandatory. 
u Colorado’s statutes provide that a licensee providing real estate services must either 

act as a single agent or a transaction broker. A single agent represents only one party 
in the transaction and owes certain duties to his/her client. Transaction brokers do not 
represent either party in the transaction and also owe certain duties to their clients, 
but these duties are more limited than a single agent. 



COLORADO CASE
u Transaction broker’s duties include assisting clients with negotiations, 

communication, advertising, and closing. Looking at legislative history, court found 
that there was no evidence that legislature intended for licensees to unbundle 
services and instead concluded that the statutorily defined duties are mandatory.

u Court determined that nothing in state’s transaction brokerage statute allowed 
broker to avoid requirements of statute. Affirmed decision of  Commission. 

u While the state statute did state that the licensee could take on duties “in addition 
to or different from” the statutorily described duties so long as they are disclosed to 
the clients, the court found that this language did not allow the licensees to provide 
fewer services when acting as a transaction broker.  More services, not less.

u Next, the court rejected the Broker’s argument that the Commission’s actions 
violated federal antitrust law. Unlike North Carolina Dental case, here Commission 
was enforcing state statutory provisions and not its own regulations.  Court ruled that 
the Commission was appropriately acting within its regulatory duties prescribed by 
statute and thus rejected argument that Commission was suppressing competition. 



HOW WOULD THIS PLAY OUT IN 
NEW MEXICO???

LET’S ANALYZE/HYPOTHESIZE, 
SHALL WE…..



NEW MEXICO LAW
Ø Duties owed by brokers in NM are dictated by regulation, 

not statute
uBroker Duties allow brokers to “contract away” certain 

obligations: “Unless otherwise agreed to in writing by the 
party, assistance to the party in completing the 
transaction including:
utimely presentation of and response to all written offers 

or counteroffers; and 
uactive participation in assisting in complying with the 

terms and conditions of the contract and with the 
finalization of the transaction"



KW SUED FOR AUTO COLD CALLING
A NC resident and a home seller alleges KW marketing plan 
for its agents resulted in at least 3 unsolicited, autodialed 
and prerecorded calls from KW agents to his personal cell 
phone after his property listing expired on the MLS.  The 
Complaint alleges:
Ø Hayhurst had previously listed his property with RE/MAX 

and KW agents called his cell number to relist with KW. His 
number was on the DNC list since 2003 and he did not give 
any prior express consent to receive these calls

Ø KW’s marketing plan directs realtors to use certain 
prescribed practices to market KW’s’ realty services, 
including unsolicited, prerecorded and autodialed calls to 
cellular numbers and other numbers registered on the DNC



KW SUED FOR AUTO COLD CALLING
Ø “A key component” of KW’s agent marketing plan has been for its 

agents to buy lists of potential leads for listings from lead provider 
companies such as Landvoice Data or RedX, which generate personal 
phone numbers associated with expired MLS listings, including phone 
numbers registered on the DNC Registry, and which provide a web-
hosted auto dialer for agents to make marketing calls en masse to those 
numbers without the recipients’ consent.

Ø One of the KW agents who called Hayhurst said she obtained his phone 
number through RedX

Ø In fact, KW’s’ marketing plan for franchisees — involving purchasing lists 
of leads and autodialing them — is reinforced at the highest levels of 
KW’s organization.

u Seeks a minimum of $500 in damages and up to $1,500 in damages, for 
each violation of the TCPA for each member of the proposed class, 
which the complaint says could include thousands of people. Also, 
actual and/or statutory damages and costs and an injunction requiring 
KW STOP!



KW SUED FOR ANTI-TRUST VIOLATIONS
u Complaint Allegations:

u The suit points to statements made by KW CEO and KW training scripts 
as evidence that the Austin-based brokerage and franchisor steers 
buyers away from listings offering low commissions and discourages 
sellers from offering lower buyer broker commissions because of 
steering, thereby keeping buyer broker commissions at a standard 
level of around 3 percent

uKW “instructs seller-brokers to tell home sellers that ‘[t]he standard real 
estate commission has stabilized, over the years, at right around 6 
percent’ and that ‘you’re putting yourself at a disadvantage 
competitively when you reduce your commission.’ This is a message 
that KW has also broadcast to the entire industry, including its 
purported competitor brokerages”

uKW, through its professional education arm KW University, trains its 
listing brokers to “dissuade” sellers from reducing the buyer-broker 
commission



CHRISTOPHER 
MOEHRL 
VS. 
NAR, 
REALOLGY, 
HOMESERVICES 
OF AMERICA, 
RE/MAX AND 
KW REALTY

WHO FILED IT?
• HOMES SELLERS WHO LISTED 

THEIR HOMES ON ONE OF 20 
MLSs

WHY?
• Allege Defendants conspired 

to require home sellers to 
pay the broker representing 
the buyer of their homes, 
and to do so at an inflated 
amount in violation of 
federal anti trust laws



MOEHRL 
VS. 
NAR, Et. Al.
BASIS 
ANTI-TRUST 
LAWSUIT

Centers around NAR’s Adoption of Rule 
that requires all brokers to make a blanket, 
non-negotiable offer of compensation 
when listing property in MLS

Brokers essentially required to market 
property through MLS; MLSs are controlled 
by local NAR Associations

Sellers required to pay cost that would be 
borne by buyers in a completive market



MOEHRL 
VS. 
NAR, Et. Al.

CLAIMS:

WITHOUT RULE, BUYERS WOULD PAY 
THEIR OWN BROKERS AND BUYERS’ 
BROKERS WOULD COMPETE TO BE 
RETAINED BY OFFERING A LOWER 
COMMISSION 

WITH RULE PRICE COMPETITION 
AMONG BUYERS’ BROKERS IS 
RESTRAINED BECAUSE BUYER DOES 
NOT PAY OR NEGOTIATE HIS 
BROKER’S COMMISSION
AND MOST BUYERS’ BROKERS 
WON’T SHOW HOMES TO THEIR 
CLIENTS IF SELLER/LISTING BROKER IS 
OFFERING A LOWER COMMISSION 
OR WILL SHOW THOSE HOMES LAST 



MOEHRL vs. NAR, Et. Al.
FACTS ALLEGED

u In more competitive foreign markets, home buyers pay 
their brokers if they choose to use one, and they pay less 
than 1/2 the rate paid to buyer’s brokers in the US

uBuyer’s often find their own homes, but buyers’ brokers 
continue to be paid 2.5-3% despite their diminishing role

u Inflated buyer’s broker commissions have inflated total 
commissions paid by home sellers, such as Plaintiff



MOEHRL vs. NAR, Et. Al.
ANTI-TRUST FACTS ALLEGED

v NAR requires members AND MLSs to comply with NAR’s 
MLS Handbook 

v Sanctions for failing to do so
v No Professional Liability Insurance if don’t comply with 

NAR Handbook
v NAR Reviews for Compliance
v Franchisees collaborated with local Realtor associations 

to implement, comply and enforce NAR’s rules



MOEHRL vs. NAR, Et. Al.
ANTI-TRUST ARGUMENT

ØPrice competition among buyers’ brokers has been 
restrained. 

ØCompetition among home buyers has been restrained by 
their inability to compete for the purchase of a home by 
lowering the buyer broker commission 

ØNAR uses its control of  MLSs and Defendant Franchisors 
use their agreement with their local franchisees to require 
brokers in local residential real estate markets to adhere to 
NAR’s rules, including Co-Op Broker Compensation Rule.



MOEHRL vs. NAR, Et. Al.
RELIEF REQUESTED 

ØCourt Certify as a Class Action
ØAward 

ØPlaintiff and the other members of the Class damages 
and/or restitution;

ØPre- and post-judgment interest; 
ØCosts of suit, including reasonable attorneys’ fees and 

expenses; 
ØPermanent injunction, enjoining Defendants from 

continuing to require sellers to pay the buyer broker and 
from continuing to restrict competition among buyer 
brokers



NAR’S FORMAL RESPONSE 
MOTION TO DISMISS – FAILURE TO STATE A 
CLAIM ON WHICH RELIEF CAN BE GRANTED 
– MOTION NOT LIKELY GRANTED
ØSeveral state and federal courts have considered challenges to MLSs, and they 

have concluded that MLSs benefit consumers b/c they encourage brokers to 
share listing information and cooperate when serving the interests of their 
clients. 

ØNAR believes strongly that the lawsuit is baseless
ØBe cautious about discussing the case online 
ØDirect all media inquiries to NAR’s VP of Media Communications, Mantill 

Williams (mwilliams@realtors.org).
Ø If you have any questions about the legal allegations, please direct those to 

Lesley Muchow (lmuchow@realtors.org).

mailto:mwilliams@realtors.org


NMAR VOICE  - LEGAL CORNER
ØSent via email within the first week or after end of quarter
Ø Interesting News regarding NMAR, Legislation, Housing Stats, REC, NAR, Events 

and the Legal Corner
Ø Legal Corner Topics in the past:

ØSocial Media Advertising
ØPosting and Reposting Listings – Is It Allowed?
ØWhat’s It Means to be a Non-Disclosure State
ØAudio Video Surveillance in Homes
Ø Title Company Rule Changes Impacting Your Clients
ØSelling Properties with Solar Panels
ØHighlights from Legal Updates
ØRevoking Offers/Counteroffers
ØRevocation of Offers/Counteroffers

Not Receiving It? 
Contact Diane at NMAR - diane@nmrealtor.com



Q AND A’s
QUESTIONS 

AND 
ANSWERS?????



NMAR LEGAL HOT LINE
(505) 821-1583 (ABQ AREA) 

OR
1-877-699-7266 (STATE-WIDE)

LEGALHOTLINE@NMREALTOR.COM

MONDAY – FRIDAY
9:00 TO 1:00 PM

mailto:LEGALHOTLINE@NMREALTOR.COM


THANK 
YOU!


